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Abstract

The growing development of apartments through the pre-project selling scheme has
expanded public access to home ownership through Apartment Ownership Credit. However,
this scheme also gives rise to legal problems when a project remains unbuilt or fails to be
completed, while consumers remain obliged to continue paying their instalments to the bank.
This study aims to analyze the application of standard clauses in KPA agreements for
apartment projects that have not yet been built, and to examine the legal liability of
conventional banks for losses suffered by consumers. This research employs a normative
Jjuridical method using statutory, conceptual, and case-based approaches. The findings show
that standard clauses have the potential to place consumers in an unbalanced position, as
they shift construction risk onto consumers. Such a practice is inconsistent with the principle
of contractual balance, the principle of good faith, and Article 18 of Law Number 8 of 1999
on Consumer Protection. Banks remain responsible for applying the principles of prudence,
transparency, and consumer protection in both the drafting and the implementation of credit
agreements.
Keywords: Standard Clause, Apartment Ownership Credit, Pre-Project Selling, Consumer

Protection, Bank Liability

Abstrak

Peningkatan pembangunan apartemen melalui sistem pre-project selling memperluas akses
masyarakat terhadap kepemilikan hunian melalui Kredit Pemilikan Apartemen (KPA),
namun juga menimbulkan permasalahan hukum ketika proyek belum dibangun atau gagal
diselesaikan sementara konsumen tetap berkewajiban membayar angsuran kepada bank.
Penelitian ini bertujuan menganalisis pemberlakuan klausula baku dalam perjanjian KPA
pada proyek apartemen yang belum dibangun serta mengkaji tanggung jawab hukum bank
konvensional terhadap kerugian konsumen. Penelitian ini menggunakan metode yuridis
normatif dengan pendekatan peraturan perundang-undangan, konseptual, dan kasus. Hasil
penelitian menunjukkan bahwa klausula baku berpotensi menempatkan konsumen pada
posisi yang tidak seimbang karena mengalihkan risiko pembangunan kepada konsumen.
Praktik tersebut bertentangan dengan asas keseimbangan, asas itikad baik, dan ketentuan
Pasal 18 Undang-Undang Nomor 8 Tahun 1999 tentang Perlindungan Konsumen. Bank
tetap bertanggung jawab menerapkan prinsip kehati-hatian, transparansi, dan perlindungan
konsumen dalam penyusunan serta pelaksanaan perjanjian kredit.
KataKunci:Klausula Baku, Kredit Pemilikan Apartemen, Pre-Project Selling, Perlindungan

Konsumen, Tanggung Jawab Bank.
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I. INTRODUCTION
Over the past few years, Indonesia’s property sector has undergone substantial growth,
particularly through the development of apartments under the pre-project selling scheme. This
scheme allows developers to sell apartment units before construction is completed, while
buyers obtain financing through the Apartment Ownership Credit (KPA) facility offered by
conventional banks. KPA has made it easier for the public to obtain housing through an
instalment system, but at the same time it carries various legal risks whenever an apartment
project is delayed or left unfinished, while consumers are still required to keep paying their
credit instalments to the bank. In practice, the legal relationship between the bank and the
consumer is established through a credit agreement, and most such agreements make use of
standard clauses. The use of standard clauses is intended to make the administrative process
more efficient, but such clauses are generally drafted unilaterally by the bank without
consulting the consumer, so that the consumer has no opportunity to negotiate or amend the
content of the agreement. This condition creates an imbalance between the parties and may
harm the consumer, particularly where the clauses inserted are exoneration clauses that limit
or shift the bank’s liability. This is clearly at odds with Law Number 8 of 1999 on Consumer
Protection, Article 18 of which expressly prohibits business actors from including standard

clauses that transfer liability to the consumer.

Furthermore, the legal relationship between the bank and the consumer is essentially
governed by a credit agreement that generally makes use of standard clauses. In this context,
the standard clause functions to simplify the administrative process, yet such clauses tend to
be drafted solely by the bank without coordination with the consumer, so that the consumer is
unable to raise objections or alter the content of the agreement. This condition gives rise to an
imbalance in the bargaining position of the parties involved and has the potential to harm the
consumer, particularly where the clauses included are exoneration clauses that limit or transfer
the bank’s liability to the consumer. Several earlier studies have specifically examined this
issue. Gentur et al. concluded that banks bear responsibility for providing legal protection to
customers through the application of the principle of prudence, transparency of information,
and the fulfilment of customers’ rights within the contractual relationship. Lilawati, in her
study, found that standard clauses in Sale and Purchase Binding Agreements (PPJB) still place
consumers in a weak position, as they contain exoneration clauses that favour the business
actor, thereby contravening the provisions of the Consumer Protection Law. Suwardi’s
research likewise shows that legal protection for apartment buyers in pre-project selling

transactions has not yet functioned optimally, owing to the weak bargaining position of
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consumers vis-a-vis developers and the lack of effective oversight of the implementation of
PPJBs. Suwardi’s research likewise shows that legal protection for apartment buyers in pre-
project selling transactions has not yet functioned optimally, owing to the weak bargaining
position of consumers vis-a-vis developers and the lack of effective oversight of the
implementation of PPJBs. This study therefore offers a novel contribution by analyzing the
relationship between the application of the prudential principle in banking, the use of standard
clauses in KPA agreements, and legal protection for consumers, all within a single,
comprehensive legal framework. Based on the foregoing, this research is designed to analyze
the practice of applying standard clauses in Apartment Ownership Credit agreements and to
examine the form and limits of the legal liability of conventional banks for losses suffered by
consumers under the applicable law. This research is expected to contribute to the
development of banking law and consumer protection law, while also serving as a
recommendation for banking institutions in drafting credit agreements that are fairer and
provide greater legal certainty for consumers.
II. THEORETICAL STUDIES
2.1 Theory of Legal Liability

The theory of legal responsibility is the main theory that explains the obligation of a
person or legal entity to account for every action that causes legal consequences. According to
Hans Kelsen, legal responsibility is a consequence imposed by law on legal subjects due to
violations of legal norms. A person or legal entity is considered responsible if they commit
actions that are contrary to the provisions of the law so as to cause losses to other parties. In
Indonesian civil law, a bank's legal liability may arise based on:
Default as stipulated in Article 1239 and Article 1243 of the Civil Code (KUHPerda);
Unlawful acts as stipulated in Article 1365 of the Civil Code. Violations of consumer
protection provisions and regulations of the financial services sector. In the context of
Apartment Ownership Loans (KPA) for unbuilt apartments, banks are not only responsible as
creditors, but are also obliged to apply prudential banking principles, transparency, and
consumer protection in the preparation and implementation of credit agreements.
2.2 Teori Perjanjian (Theory of Contract)

The agreement is the basis of the legal relationship between the bank and the debtor.
Article 1313 of the Civil Code defines an agreement as an act in which one or more persons

bind themselves to one or more other persons.
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The validity of an agreement is determined by four conditions as stipulated in Article
1320 of the Civil Code, namely: Agreement of the parties; The competence of the parties;
Specific objects; Because it is halal. In addition, Article 1338 of the Civil Code affirms the
principle of freedom of contract, namely that all agreements made legally apply as laws to the
parties. However, freedom of contract is not absolute. The Agreement shall not be contrary to:
law; public order; decency; Prinsip Itikad Baik (Good Faith). In an apartment credit agreement
that is still in the construction stage, the balance of rights and obligations of the parties is an
important aspect considering that the debtor's bargaining position is relatively weaker than that
of banks.
2.3 Theory of Standard Clauses

Standard clauses are provisions that have been prepared in advance by business actors
and are outlined in a document that must be accepted by consumers without going through a
negotiation process. In the Indonesian legal system, standard clauses are regulated in Law
Number 8 of 1999 concerning Consumer Protection, especially Article 18 which prohibits
clauses that: transferring the responsibility of business actors; give unilateral rights to business
actors; restricting consumer rights; give unilateral authority to change the content of the
agreement. In banking practice, the use of standard clauses is indeed necessary for
administrative efficiency. However, the clause must still meet the principle: fairness;
transparency; proportionality; Apabila klausula baku mengandung klausula eksonerasi
(exoneration clause) yang secara tidak wajar membebaskan bank dari tanggung jawab, maka
klausula tersebut dapat dinyatakan null and void or at least not having binding force. Various
studies show that standard clauses in credit agreements must still pay attention to the balance
of bank interests and consumer protection.
2.4 Consumer Protection Theory

Consumer protection theory places consumers as parties who have a weaker bargaining
position than business actors. According to Satjipto Rahardjo, the law must provide protection
for the interests of the community through the provision of rights that can be enjoyed by every
citizen. In the financial services sector, consumer protection includes: the right to obtain correct
information; the right to fair treatment; the right to legal certainty; the right to obtain dispute
resolution. In Apartment Ownership Loans (KPA), debtors are consumers of financial services
who must obtain clear information about: credit objects; development risks; the legal status of

the apartment; the rights and obligations of the parties.
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II1. RESEARCH METHODS

This research is specified as a normative juridical study aimed at analyzing the legal
liability of conventional banks for losses suffered by consumers as a result of the application
of standard clauses in Apartment Ownership Credit (KPA) agreements for apartment projects
that have not in Apartment Ownership Credit financing for apartment projects that remain
unbuilt.4 yet beenbuilt, employing the statutory approach, the conceptual approach, and the
case approach to examine the legal norms governing the legal relationship between banks,
developers, and consumers in Apartment Ownership Credit financing, drawing on primary
legal materials in the form of statutory regulations such as Law Number 7 of 1992 on Banking
as amended by Law Number 10 of 1998, Law Number 8 of 1999 on Consumer Protection, Law
Number 20 of 2011 on Apartments (Flats), and the Indonesian Civil Code, together with
secondary legal materials obtained from books, scholarly journals, previous researchfindings,
and legal doctrine addressing banking law, contract law, and consumer protection, as well as
tertiary legal materials obtained from legal dictionaries, legal encyclopaedias, and
othersupporting sources all of which were collected through library research by examining the
legal materials relevant to the research problem, and were subsequently analyzed qualitatively
using systematic interpretation and deductive reasoning in order to construct legal
argumentation regarding the form and limits of the legal liability of conventional banks for
losses suffered by consumers arising from the use of standard clauses
IV. RESEARCH RESULTS

1. The Practice of Applying Standard Clauses in Apartment Ownership Credit
Agreements for Unbuilt Apartment Projects
An Apartment Ownership Credit (KPA) agreement is a legal bond connecting the bank,

as the creditor responsible for extending the loan, with the apartment buyer, as the debtor,
namely the party who receives the loan for the purpose of financing the purchase of a unit of
flat. In practice, this legal relationship almost always takes the form of a standard contract
prepared in advance by the bank. The consumer can only choose to accept or reject the entirety
of the agreement’s contents, without any opportunity to negotiate or alter the provisions it
contains. This condition places the bank in control of the agreement, thereby creating an
imbalance in the allocation of responsibility within the contract. In principle, the use of
standard clauses in bank credit agreements is intended to improve the efficiency of
administrative services. However, the bank’s dominance in drafting such clauses means that
the debtor does not fully understand the legal consequences of clauses that shift liability away

from the bank (exoneration clauses).
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Although the apartment unit has not yet been completed, the bank nevertheless disburses
the credit facility, so that the consumer begins paying instalments according to the agreed
schedule. Where construction of the project is delayed or even fails to be completed, the
consumer remains obliged to continue paying the credit instalments, whereas the bank
generally relies on a standard clause stating that all construction risk is the responsibility of the
developer. The use of standard clauses in Sale and Purchase Binding Agreements (PPJB) in
the property sector continues to reveal an imbalance in the legal relationship between business
actors and consumers. In practice, unilaterally drafted clauses frequently favour the developer’s
interests, for example through provisions on the delay of unit handover without compensation,
restrictions on the consumer’s right to file claims for damages, or the shifting of liability onto
the consumer. This condition weakens the consumer’s position, as the consumer is given no
opportunity to participate in drafting or negotiating the agreement’s contents. As a result,
consumers tend merely to accept all the terms set by the business actor without fully
understanding the legal consequences arising from such clauses

. The core problem in Apartment Ownership Credit financing does not lie in the use of
standard agreements as a mechanism intended to create administrative efficiency, but rather in
the substance of the clauses they contain. In principle, the use of standard agreements remains
justifiable so long as they do not include exoneration clauses that limit or eliminate the bank’s
liability, or that diminish the rights of consumers guaranteed under statutory regulation. In
financing apartment projects that have not yet been built (pre-project selling), the bank
continues to bear an obligation to apply the prudential banking principle by assessing the
legality of the project, the developer’s feasibility, and the risks that may affect the completion
of construction. Accordingly, a bank cannot fully absolve itself of liability merely by relying
on a standard clause where, from the outset, it knew, or reasonably ought to have known, of
risks that could result in the project not being completed as agreed.

Based on the foregoing, the existence of standard clauses in Apartment Ownership Credit
agreements should be understood as an instrument to provide legal certainty for the parties,
rather than as a means to shift liability or diminish consumer protection. Clauses that afford
excessive protection to the bank at the expense of consumers’ rights have the potential to
conflict with the principle of balance, the principle of good faith, and Article 18 of Law Number
8 of 1999 on Consumer Protection. Consequently, clauses of such substance cannot serve as a
basis for releasing the bank from liability for losses suffered by consumers in Apartment

Ownership Credit financing for projects that remain unbuilt.
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2. The Liability of Conventional Banks for Consumer Losses in Apartment Ownership
Credit
The provision of Apartment Ownership Credit facilities by conventional banks is one

form of channelling funds to the public intended to provide financing access for the ownership
of flats. This gives rise to a legal relationship between the bank and the consumer based on a
credit agreement that, in practice, almost always employs a standard contract. This is regulated
under Law Number 10 of 1998 on Banking, which affirms that a bank is a business entity that
collects funds from the public in the form of deposits and channels them back to the public in
the form of credit, with the aim of improving the community’s standard of living. This
provision indicates that the legal relationship between the bank and the consumer is, in essence,
a civil relationship arising from a credit agreement. Nevertheless, developments in the
regulatory framework and structure of the financial services sector show that this relationship
is no longer viewed merely as an ordinary contractual relationship, but also as a relationship
between a financial services business actor and a consumer that must uphold the principle of
consumer protection.

This shift is affirmed by the enactment of Financial Services Authority Regulation
Number 22 of 2023 on the Protection of Consumers and the Public in the Financial Services
Sector. Article 3 thereof affirms that every Financial Services Business Actor is obliged to
apply consumer protection principles, which include adequate education, openness and
transparency of information, fair treatment, responsible business conduct, protection of
consumers’ assets and data, effective complaint handling, and enforcement of compliance.
Article 4 further provides that the bank is obliged to act in good faith in providing products and
services to consumers. In this regard, the bank’s obligations are no longer limited to the
provision of credit facilities, but also extend to ensuring that the content of the credit agreement
does not give rise to injustice or unilaterally transfer risk to the consumer. The problem in this
case arises when an Apartment Ownership Credit (KPA) facility is granted to a consumer
purchasing an apartment through the pre-project selling scheme. This scheme allows a
developer to market flat units before construction is completed, even while the project is still
at the planning stage. Although such a practice is permitted under Law Number 20 of 2011 on
Apartments (Flats), provided that certain requirements are met, in practice pre-project selling
can give rise to considerable risk for the consumer, particularly where construction is delayed,
stalled, or never completed at all. The consumer is required to pay credit instalments to the
bank even though the object underlying the financing has not yet reached the handover stage

from the developer.
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Bank credit agreements generally contain a standard clause stating that all risk relating
to the construction of the apartment is the responsibility of the developer, such that it does not
affect the debtor’s obligation to continue paying instalments to the bank. Such a clause does
indeed protect the bank’s interests as creditor. However, when analyzed from the perspective
of the principle of consumer protection, this clause has the potential to transfer the entirety of
construction risk to the consumer without a proportionate protective mechanism. This
condition is inconsistent with the principle of balance in contract law as well as the principle
of fair treatment. The existence of a standard clause in a credit agreement cannot in itself be
regarded as unlawful, given that its use is a consequence of the need for efficiency in banking
activity. The problem arises when such a clause is drafted in a manner that affords greater
protection to the bank while requiring the consumer to bear disproportionate risk. This
condition shows that the legal relationship between the bank and the consumer has not yet fully
reflected the principles of balance and good faith. This view is consistent with the findings of
Dewi and Prayuti, who state that the dominance of standard clauses in credit agreements
remains the principal cause of the imbalance in bargaining position between banks and
consumers. According to them, contractual balance can only be achieved through greater
transparency, a proportionate distribution of risk, and more optimal oversight of the content of
credit agreements. Although the obligation to provide a project completion guarantee is, in
principle, borne by the developer, this does not automatically release the bank from legal
liability toward the consumer. As a Financial Services Business Actor providing Apartment
Ownership Credit facilities, the bank remains obliged to apply the principles of prudence and
consumer protection at every stage of extending credit, including ensuring that the clauses of
the credit agreement do not shift the entire project risk onto the consumer. The transfer of risk
to the consumer in pre-project selling apartment transactions remains one of the weaknesses
that has yet to be resolved optimally. Although the obligation to provide a project completion
guarantee is, in principle, borne by the developer, this does not automatically release the bank
from legal liability toward the consumer. As a Financial Services Business Actor providing
Apartment Ownership Credit facilities, the bank remains obliged to apply the principles of
prudence and consumer protection at every stage of extending credit, including ensuring that
the clauses of the credit agreement do not shift the entire project risk onto the consumer. The
transfer of risk to the consumer in pre-project selling apartment transactions remains one of the
weaknesses that has yet to be resolved optimally. Based on the foregoing analysis and

discussion, the legal liability of conventional banks for losses suffered by consumers as a result
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of the application of standard clauses in Apartment Ownership Credit is not a liability for
construction failure, which remains the developer’s obligation, but rather a liability for drafting
a credit agreement that fails to reflect the principles of balance, good faith, and consumer
protection. In this regard, banks should not merely prioritise certainty of loan repayment, but
must also ensure that the clauses in the credit agreement do not disproportionately shift the
entirety of project risk onto the consumer. Banks are obliged to place consumer protection as
an inseparable part of a sound, fair, and sustainable governance of the financial services sector.
V. CONCLUSION

Based on the findings of this research, it can be concluded that the use of standard clauses
in Apartment Ownership Credit agreements for apartment projects that remain unbuilt still
creates an imbalance in the legal relationship between banks and consumers, not because
standard agreements are used as a financing instrument, but because their substance tends to
shift construction risk onto consumers, a practice inconsistent with the principle of balance, the
principle of good faith, and the principle of consumer protection under Article 18 of Law
Number 8 of 1999 on Consumer Protection; accordingly, although construction failure remains
the developer's responsibility, the bank, as a financing institution, remains legally liable to
apply the principles of prudence, transparency, and consumer protection at every stage of
drafting and implementing the credit agreement, so that standard clauses function as an
instrument of legal certainty rather than as a means of transferring liability away from the bank.
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